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What's Inside
This publication, Square One Magazine, has been created 
with the primary purpose of developing and increasing the 
professional employment of Jonathan Frost. Jonathan 
A. Frost (California State Bar Number #273189) is sole-
ly responsible for this publication. Jonathan Frost can be 
reached at jonathan@frostlegal.com or by mail at the fol-
lowing address: 

1990 N California Blvd 8th Floor
Walnut Creek, CA 94596

Readers who already have an engaged counsel should 
disregard this communication. Nothing in this publication 
should be construed as a guarantee, warranty, or prediction 
regarding the result of representation. Nothing in this publi-
cation should be considered legal advice nor does it create 
an attorney-client relationship between Jonathan Frost and 
the reader or recipient. The informational articles in this 
publication should be considered an educational resource 
to understand the basics of regulatory requirements, and 
it should not be relied on without consulting an attorney. 
Another resource to find an attorney is the California Bar 
State Referral Service (not affiliated with Frost Legal). For 
phone numbers of certified lawyer referral services in your 
county, you can call 866-44-CA-LAW (866-442-2529). This 
publication is a communication under Rule 7 of the Califor-
nia Rules of Professional Conduct. While it is not certain 
whether this publication is a solicitation under Rule 7.3 (c) 
of the California Rules of Professional Conduct, in an abun-
dance of caution, the language “Advertisement” has been 
included in printed 12 size font on the front and the back of 
the publication.  

Jonathan Frost Esq. bills clients either by hourly or by quot-
ed fee for service, paid in advance. Frost Legal cannot of-
fer legal advice without a written engagement agreement. 
If you would like to stop receiving communications from 
Frost Legal, please let us know at nomore@frostlegal.com.
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C O R R E S P O N D E N C E

I wanted to thank you for taking the time to read Square

One Magazine. Square One was originally conceived as a

simple advertisement for my law practice, but has evolved

into a baseline legal resource for small business owners and

startups in the tech space.

 
My personal goal is to help California Startup Businesses

thrive in this ever evolving environment, so that leadership

can focus on the important things, like sales, hiring, and the

personal relationships that serve as the building blocks for

any successful startup. My practice focuses on issues that

are most important to early stage startup companies, such

as contracts, corporate/fundraising, intellectual property,

and privacy, in order to help create positive growth and

protection for California businesses. I believe that a law

practice can only provide value to a Startup by

understanding the need for simple solutions that help the

business grow.

 
If there is any content you would like to see in future

additions, please feel free to email me at

jonathan@frostlegal.com or call me at 415.955.1935.  I

would love to hear from you.

Sincerely,

Jonathan Frost, Esq.

Dear Reader, 
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Trademark Strengths
Trademark registration is how a company protects the distinctiveness of its brand from competitors, and can include product name, logo 
design, or even color schemes and sounds. Having an easily recognizable mark to customers is valuable, so many may try to infringe on 
your earnings by mimicking your mark. Registering your mark as a Trademark gives you Federal protection against infringement, but not all 
marks are protected equally. 

There are basically four levels of Trademark pro-
tection depending on how you choose a mark. 
If you think of it like a temperature gauge, there 
are the most protected and strongest marks, 
which are the hot marks ranging down to the 
unprotected and weakest marks, which are the 
cold marks.

The strongest marks are utterly unrelat-
ed to the goods that they stand for, or 
are completely made up words. “Apple” 
is an example of arbitrary marks be-
cause “apples” are not related to com-
puters in any way. On the other hand, 
“Skype” is even stronger as a fanciful 
mark because it is a completely made 
up word. Both Arbitrary and Fanciful 
Marks are entitled to the highest level 
of registered trademark protection. 

These are marks that are related to or 
conjure up the product that is being 
sold, but do not describe the product. 
“Coppertone” brand sunscreen is a 
great example of this, and is entitled 
to registered trademark protection. 
These marks are considered inherent-
ly distinctive, because they conjure an 
idea about the product, but do not par-
ticularly describe the product.

Marks that go beyond stating the good, 
but still only describe the good, are also 
not automatically entitled to registered 
trademark protection. “Fastest Bicy-
cles” would be an example of a descrip-
tive mark. These marks have to be used 
for a long time without any protection 
until they acquire a distinctiveness in 
consumer’s minds

These are words that are common ev-
eryday words we use for the product or 
service we’re selling. Marks like “Com-
puter” for a computer store or “Plumb-
ing” for a plumber are never entitled to 
registered trademark protection. These 
are just not distinctive enough to war-
rant forbidding other people from using 
them.

Arbitrary, 
Fanciful

Suggestive

Descriptive

Generic
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Trademark Registration
Trademarks are registered on the United States Patent and Trade-
mark Office website at https://www.uspto.gov/trademarks-applica-
tion-process/filing-online. Initial submission of a trademark regis-
tration requires the registrant to provide an example of the mark in 
use, the category of Goods or Services, and the name and contact 
information of the registrant. 

03

Select the Mark
A mark reflects a business's ideals and create a positive impression 
in the mind of their customers, but it will not help at all if that mark is 
confusingly similar to another company. The idea behind creating a 
trademark is to brand a company - to set it apart from competitors. 
If a selection is too similar to another, then it will be rejected. 

01

A business cannot register a mark that is already already being 
used or is confusingly similar to one that is already being used. This 
requires searching trademark databases, internet searches, and lo-
cal directories, and checking all the various spelling and forms the 
mark can take. If two marks can be read the same way, then they 
are confusingly similar, X-Seed and Exceed, for example.  

02

3 Steps to
Trademark 

Registration

Trademark Clearance
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Generally, a company may choose to be 
one of four entity types, a corporation, a 
limited liability company (LLC), a partner-
ship, or a sole proprietorship.

LLCs are creatures of contract and are gov-
erned by an operating agreement; thus the 
rules governing an LLC can be very flexible. 
It is highly advisable to have an operating 
agreement drafted that is consistent with 
the expectations of the members, because 
improperly drafted operating agreements 
can be difficult to amend without the full 
and unanimous consent of the members.

Outside and institutional investors may 
be leery of investing in LLCs, because the 
rights of equity and control are based in 
contract, and can be as varied through cre-
ative drafting. Most statutory provisions 
about LLCs can be superseded by con-
tract, meaning that a full understanding 
of all versions of the operating agreement, 
and the transactions that occurred under 
each version, would be important to create 
certainty about rights and interests. Be-
cause of the substantial research involved 
in knowing what arbitrary rules or financial 
requirements the members of the LLC can 
continually create for themselves, institu-

tional investors may be wary of investing 
in LLCs.

In contrast to LLCs, Corporations are rig-
id creatures of statute, which creates in-
creased certainty for investors. However, 
such rigidity also creates substantially 
increased operating costs. In an LLC, the 
operating agreement may provide for the 
Manager to make all decisions, but a cor-
poration has a board of directors, which 
appoints officers. The officers serve at 
the pleasure of the board (which passes 
numerous resolutions), and must act in a 
way that is consistent with the bylaws and 
the articles of incorporation, all of which 
are approved by the board.

This means that the governance of cor-
porations produce substantially more pa-
perwork than an LLC, but if done correctly, 
corporations can lend themselves to more 
accountability to the shareholders. This 
increases the likelihood of investors being 
confident in funding a business.

There are benefits and costs to both LLCs 
and Corporations, and it is important that 
a business decide which entity would best 
suit their business needs.

Choosing a Business Entity



Sole ProprietorshipsPartnerships

CorporationsLimited Liability Company (LLC)

Different Choices of Entities

Limited Liability Companies are the most 
common type entity.  LLCs are governed by an 
operating agreement.

Increased flexibility and freedom
Lower operational overhead 
Can be managed by a designated 
“Manager” or managed by the “Members” 
(stockholders)  
Members are protected by the corporate 
veil (assuming compliance with California 
requirements)  
Default tax status is pass-through 
partnership taxation

Corporations are the primary entity for publicly 
traded companies, and are governed by the 
Bylaws. 

Minimal flexibility
Greater accountability and predictability 
for outside investors
Shareholders are protected by the 
corporate veil
Managed by a board of directors, who 
appoint officers, such as the president and 
other executives, to carry on the business  
Default tax status of a corporation is 
C-Corporation

Partnerships are similar to LLCs, except that 
partnerships are unincorporated. 

Can arise unintentionally, by two people 
acting jointly for profit. 
Members are not protected by the 
corporate veil, and are subject to personal 
liability for all business debts.  

As LLCs offer substantially the same benefits 
as partnerships, general partnerships have 
become far less common. 

A sole proprietorship is an unincorporated 
business, where the proprietor may file a DBA 
(Doing Business As) and carry on business 
without the benefit of a separate business 
entity.

Members are not protected by the 
corporate veil  
Typically chosen as a cost saving 
measure or procrastination







9

For a free consultation, call Jonathan Frost at (415) 955-1935 or  

email us at info@frostlegal.com

Identify Expectations in Your Business 
Plan
The business plan should be filled with all of the goals, forecasts, 
capital assets, stockholder investments, and expectations of 
each participant.  The largest driver of conflict can be unfulfilled 
expectations—if the stockholders can memorialize their 
expectations early on, future conflict can be avoided. 

01

Identify Business and Ownership 
Structures
Determine the entity type for the business, whether a limited 
liability company, a corporation, a limited liability partnership, 
or a sole proprietorship. This choice includes which type of tax 
status the business should have, such as a C-Corporation, or a 
pass-through like a partnership or s-corporation. It is essential to 
determine what types of equity structures will be used, such as 
common stock, preferred stock, or convertible notes.

A business starts at T minus one. Before the business is formed, the owners should methodically 

follow formal procedures during the creation process in order to guard against problems down the 

road.

02

Business Formation
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Board of Directors First Actions
If the business is a corporation, the first board meeting should 
be held in order to pass the bylaws, issue stock, and appoint the 
officers. If the articles of incorporation did not designate a board 
member, the incorporator should designate an initial board. If 
the business is an LLC, the organizer should sign the operating 
agreement and issue stock. Any one being issued stock will have 
to sign the operating agreement. Compliance with SEC regulations 
regarding the sale of stock should be considered. 

05

Drafting Your Founding 
Documentation
The founding documents should be drafted with care. For an LLC, 
the founding documents are the operating agreement and articles of 
organization; for a corporation, they are the articles of incorporation 
and the bylaws. These documents govern who controls the 
company, the types of stock that can be issued, the process for the 
issuance, how the board/manager meets, how communications 
should be made to stockholders, and other important rules that the 
business must later follow.

03

Filing Founding Documentation
Filing either the articles of organization or articles of incorporation 
with the California Secretary of State, reserving the company name, 
and paying the required fees is the first action of becoming a recog-
nized company. To do business in California, a company must also 
designate an Agent for Service of Process, which can be an officer 
of the company or an external company hired for this service. This 
person receives notice if there is a lawsuit against the business. All 
of the records of this process are recorded in the corporate minute 
book.

04
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Companies doing business in California are re-
quired to register with the Franchise Tax Board 
and pay franchise fees. The only entities exempt 
from franchise fees are unincorporated entities 
like sole proprietorships and unincorporated part-
nerships. Annual LLC and Corporate fees begin at 
$800 and increase, based on the amount of the 
company’s annual revenue. For more information 
about how to register with the FTB, visit https://
www.ftb.ca.gov/.

01 - FTB Registration

California Sales and Use Tax is, in general, a tax 
on the sales price of goods sold to Californians. 
California businesses must file periodic tax re-
turns with the California Department of Tax and 
Fee Administration. For more information on how 
to register and file Sales and Use tax returns, visit 
the CDTFA at http://www.cdtfa.ca.gov.

03 - Sales Tax Registration

An Employer Identification Number (EIN) is re-
quired for many fundamental business functions, 
such as obtaining a bank account; payment of 
federal, payroll, or other taxes; and a variety of 
other reasons. Important: upon filing for the EIN, 
the applicant will receive an SS4 form with the 
EIN number on it, and the designation of the re-
sponsible party. To apply for an EIN online, vis-
it the IRS website at https://sa.www4.irs.gov/
modiein/individual/index.jsp.

02 - Get your EIN

This election allows a business to be taxed by 
the IRS in a way that is different from its default 
status. To do this, the business must mail in IRS 
Form 8832 Election. For example, an LLC, whose 
default classification is partnership treatment, 
would need to file an 8832 in order to be taxed 
as a C-Corp; and a corporation would have to file 
an 8832 in order to be taxed as an S-Corp. For 
more information about 8832 filings, visit the 
IRS website at https://www.irs.gov/forms-pubs/
about-form-8832.

04 - Form 8832 Election

Businesses must withhold taxes when they 
pay their W-2 employees. These withholdings 
are to pay FICA taxes, payroll taxes, and remit 
the Employee’s withheld wages. For more 
information about how payroll taxes work, 
visit the IRS website at https://www.irs.gov/
businesses/small-businesses-self-employed/
employment-taxes.

05 - Payroll Taxes

*

* This list of potential tax registrations is not intended to be ex-

haustive or complete. Every business is unique may have addition-

al registration and compliance requirements.

Tax Compliance

Scan this QR Code for clickable links to the 
California Sales Tax web address on this page, or 
visit:   frostlegal.com/tax
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However, there is a catch—there is an additional 
gross tax on distributions from C-Corps to 
shareholders called the dividend tax. For instance, if 
the C-Corporation earns $100 in income (assuming 
the current 21% corporate rate), the income tax 
would be $21 and the business would retain $79; 
if the business then dividends that $79 (assuming 
a 20% qualified dividend rate + 3.8% NIIT), the 
investor would be entitled to retain $60.20, which 
implies a taxable rate of 39.80% instead of Don and 
Judy being taxed at their individual income rates in 
their Pass-Through partnership example.

Additionally, entities taxed as C-Corporations can 
make it very difficult to exit with an asset sale. 
This is because the assets will be sold at an 
ordinary income rate and then distributed to the 
shareholders as a qualified dividend, for the 39.80% 
rate discussed above. In contrast, a business taxed 
as a partnership can sell certain assets and receive 
capital gains treatment, which is 20% as of 2019, 
plus potential 3.8% NIIT for high income partners.

While the Tax Cuts and Jobs Act has made 
substantial headway in leveling the playing 
field between Pass-Through Entities and 
C-Corporations, the choice of entity is extremely 
important.  Which choice is right for a business 
depends on the goals, the type of business, and a 
variety of other considerations.

An important consideration when starting a 
business is how the business will be taxed. US 
law permits a company to be taxed as either a 
“Pass-Through Entity” or as a “C-Corporation”. 
Which entity the business chooses can have 
significant ramifications for the tax rate, the timing 
of the taxes, how losses function, and potential exit 
strategies. Knowing what entity is a “Pass-Through 
Entity” and which is a “C-Corporation” can save 
time and money to budding startups.

A Pass-Through Entity is a type of tax treatment 
that permits the taxable income by a business to 
be “passed through” directly to the stockholders. 
For instance, if Don and Judy each own 50% of 
a Pass-Through partnership. The business has 
$100,000 in taxable income in a year, the business 
doesn’t pay its taxes, and the partnership passes 
through $50,000 of taxable income to each 
partner’s individual tax return through submission 
of a K-1 Form.

In contrast to Pass-Through Entities such as 
partnerships, C-Corporations are treated as a 
legally distinct entities. If, instead of owning 
a partnership together, Don and Judy were 
shareholders in a C-Corporation, the $100,000 
would be taxed entirely to the business, with Tom 
and Judy each showing $0.00 additional individual 
tax income.

Entity Tax Status Choice
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Privacy Notices Data Mapping

Security procedures come in a number of 
varieties, but should be reasonable given 
current security standards, taking into account 
the sensitivity of the information. For instance, 
a court could hold that reasonable procedures 
with respect to medical history are greater than 
reasonable procedures as applied to storage of 
names and IP addresses.

Security Procedures

An information security aphorism is “there 
are two types of companies, those who have 
been hacked and those who don’t know they’ve 
been hacked”. All fifty states, with California 
leading the way, now require companies who 
have released customer data as a result of a 
security breach to disclose the breach to their 
customers.

Breach Plan

Privacy Policies

The notice posted on a business’s website or 
place of business which typically states: 

What information is being collected 
How the information is being used 
How the information is being protected
How the consumer can access, remove, 
or request that the information not be 
collected

1)
2)
3)
4)

Data Mapping is the internal information 
practice of cataloging: 

What data is being collected and from 
whom
How sensitive the data is
How the data flows within the organization
Who has access and who is responsible for 
the information

1)
2)
3)
4)

"There are two types of companies: those 
who have been hacked and those who 

don’t know they’ve been hacked.
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Controlled Creation

Employment Contracts al-
low employers to ensure 
that created works, inven-
tions, and other intellectual 
property are automatically 
assigned to the employer 
at the time of creation as 
“Works for Hire”. For exam-
ple, if the employee invents 
a patentable method during 
employment, the employer 
should have an agreement 
in place that specifies that 
all inventions are assigned 

to the Employer.

02
Settle Disputes

Employment Contracts are 
used to designate the pre-
ferred forum to resolve a 
dispute, such as binding 
arbitration. The employer 
should determine ahead of 
time which forum it prefers 
to litigate in, in the event of a 
dispute between the employ-
er and the employee. There 
are advantages to each side 
of this complex question, but 
the specific facts of every 

business are different.

03
Protect Trade Secrets

Employment contracts may 
additionally be used to im-
pose restrictive covenants 
on the employee, such as 
non-compete agreements, 
agreements for the employ-
ee not to solicit customers 
or other employees, and 
confidentiality. Employers 
should remain cognizant 
that restrictive covenants 
are highly regulated in Cal-
ifornia in order to protect 
workers’ rights to obtain 
future gainful employment.

Employment Contracts in California should be drafted carefully, be-
cause dismissal of an employee for refusing to sign an invalid or illegal 

contract can give rise to a wrongful termination action.

At-Will Employment 
Contracts
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